STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 18, 030
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals actions taken by the Departnent of
Soci al and Rehabilitation Services (SRS) in regard to the
pl acenent and adoption of his child. SRS has noved to dismss

this matter as not within the jurisdiction of the Board.

DI SCUSSI ON

The petitioner’s appeal was initiated by a letter witten
on Septenber 24, 2002 in which he set forth a grievance
regarding SRS failure to return his daughter to his custody
and plans to place her for adoption. He also conplained that
the SRS workers are ignoring his questions about the casepl an,
are not keeping in touch with himand are i nappropriately
including children in the case plan review neetings. At a
t el ephone status conference on jurisdiction held on Cctober
10, 2002, the petitioner stated that he has been involved in
the CHINS (Children In Need of Services) petition regarding
this child in famly court in Rutland County in which SRS t ook

custody fromhis ex-wife and that he has an attorney
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representing himappointed by the Court. He has a hearing
schedul ed for Cctober 17, 2002 before that Court. He plans at
that hearing to ask for a new attorney as he does not feel he
has been well represented by his present attorney.

The Board has had occasion in several prior cases to
consi der whet her the Board has subject matter jurisdiction
over appeals involving matters in the juvenile court. Fair
Hearing Nos. 7,809, 9,455, 15,108, and 17,726. 1In Fair
Hearing No. 7,809, the Board consi dered the appeal agai nst SRS
by the natural parent of a child in SRS custody pursuant to a
CH NS order. In that case the Board held that because the
CHI NS statutes give the Juvenile Court "exclusive
jurisdiction” in all "proceedi ngs" regarding the placenent and
di sposition of those children, the Board does not have subj ect
matter jurisdiction to consider a parent's appeal of a
pl acenment deci sion nmade by SRS pursuant to a CHI NS proceedi ng.

33 V.S. A 8§ 5503 provides:

(a) The juvenile court shall have excl usive
jurisdiction over all proceedi ngs concerning any child
who is . . . achild in need of care or supervision
brought under the authority of this chapter, except as
ot herwi se provided in this chapter.

(b) The orders of the juvenile court under the
authority of this chapter shall take precedence over any
order of any court of this state, except an order

establishing child support, to the extent inconsistent
herew t h.
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As discussed in Fair Hearing No. 7,809 (which quoted
extensively froma prior decision, Fair Hearing No. 6,435), it
is the juvenile court that has the "ultinate say as to what is

in the child s best interest” (citing Inre GF., 142 \

273,281 [1982]). Assumng jurisdiction in this matter would
in effect place the Board in the position of “second guessing”
the court under whose authority SRS acts in placenment matters.

As di scussed by the Board in both Fair Hearings Nos.
7,809 and 9, 455, cases such as these are clearly

di stinguishable fromlIn re Kirkpatrick 147 Vt. 637 (1987), in

whi ch the Vernont Suprene Court ruled that the Board can hear
matters not part of a juvenile court "proceeding"'. In that
case the question was whether a natural nother of a child in
SRS cust ody coul d appeal a decision by SRS denyi ng her

rei mbursenment for her own psychotherapy. As the Board pointed
out in those fair hearings, SRS decisions regardi ng placenent
of children in its custody are at the "heart"” of CH NS
proceedi ngs and, thus, nust be considered within the exclusive

jurisdiction of the juvenile court.

The Board has general oversight over decisions and actions by SRS that
affect only the petitioner that are not inextricably tied to questions
regarding the best interests of the child.
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For the above reasons, it nust be concluded that 33
V.S. A. 8 5503 precludes the Board fromtaking subject matter
jurisdiction over the petitioner’s appeal because it is
properly and solely before the Juvenile Court. The petitioner
does not know who told himto appeal these issues to the Human
Servi ces Board because he has spoken with so nany persons in
this matter. He does not even know if the advice cane from an
SRS enpl oyee. Neverthel ess, he conplained that the workers
shoul d be trained to tell people where to appeal or not to
appeal so as to avoid the futility of appealing to the wong
place. VWiile it is surely an inconvenience? to the petitioner
to take an appeal to a forumwhich has no jurisdiction, it is
undoubtedly better to have the forum deci de whether it can
hear the matter than to have an SRS district worker make that
deci sion. An erroneous decision by an SRS worker about the
proper appeal forum has the potential of prejudicing an

i ndividual with regard to his appeal rights.

2 The investnent made by the petitioner in this appeal was faxing a letter
to the Board on Septenber 24, 2002 and going to the Newport District
Ofice, in his honetown, for a “status conference regarding jurisdiction”
on Cctober 10, 2002 which lasted | ess than half an hour. A witten
recomendati on of “no jurisdiction” was prepared at the petitioner’s
request on the day of the hearing so that he might take it to his court
hearing on Cctober 17.
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ORDER

SRS Motion to Dismss this case is granted as the Board
| acks subject matter jurisdiction over this appeal.
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